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l. STATEMENT OF FACTS

Asthe Court isaware, the soleissue on appeal iswhether the § 57.275 RSMo.
(2000) hearing is a contested case and ther efor e subject to judicial review under the
Missouri Administrative Procedures Act. Appellants contend that the hearingis
adversarial and containsalevel of procedural formality qualifying the hearing asa
contested case under § 536.100. Respondents, in their brief, have alleged that the
hearings are not adversarial proceedings and that the Administrative Procedures
Act does not authorizethejudicial review of the terminationsin question because
the Appellantswer e at-will employees who could be terminated with or without
cause. Inresponse, Appellants contend that Respondents’ inter pretation of § 57.275
render sthe statute meaningless and that Respondents’ reliance on Cadev. State of
Missouri and Stateex rel. Mitchell v. Dalton is misplaced.

Asamatter of procedure, Appellants adopt by reference the statement of
facts contained in their original brief. Appellantsassert no additional factsin their

reply brief.



1. POINTS RELIED UPON

The Circuit Court erred in dismissing the Petition for Judicial Review for lack of

jurisdiction because the administrative hearing conducted pursuant to §57.275

RSMo. (2000) is a*“contested case,” as defined in § 536.010 RSMo. (2000), in that such a

hearing is adversarial in nature and is required by law, so that, the Circuit Court should

have entertained the Petition for Judicial Review pursuant to 8 536.100 RSMo. (2000).
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STANDARD OF REVIEW

ThisCourt reviewsthe Circuit Court’sfindingsof fact under a “clearly
erroneous’ standard, and in this case, Appellants do not contest any of the Cir cuit
Court’sfindingsof fact. Issuesinvolving statutory interpretation arepurely
guestionsof law, and this Court reviewsthe Circuit Court’s conclusions of law de
novo. TheissuebeforethisCourt ispurely aquestion of law. Delta Airlines, Inc. v.
Director of Revenue, 908 S.W.2d 353 (Mo. banc 1995).

1. ARGUMENT AND AUTHORITIES

A. The interpretation of 8 57.275 RSMo. (2000) adopted by the Circuit Court renders

the statute meaningless.

In their brief, Respondentsarguethat thetrial court’sdetermination that the 8
57.275 hearing was not a contested case was corr ect because the statutes do not requirethe
procedural formalities generally found in adver sarial proceedingsto makethe
hearings granted to Appellants contested cases for the purpose of review under the Missouri
Administrative Procedures Act. §536.100. In support of their position, Respondents have
narrowly construed the language of 8 57.275 and § 57.015. Respondentsclaim that the strict
language of the statute preventsthe Appellantsfrom participating in the hearing and that the
Board isonly a supervisory fact-finder. Respondents’ inter pretation of the statuterendersit

meaningless.



It iswell-settled under therulesof statutory interpretation that, if possible, a statute mu
be so construed asto give effect to the purposesfor which it isenacted. S. Louisv. Dorr, eta
146 Mo. 466; 46 SW. 976 (Mo. banc 1898). It isalways presumed that the L egislature must
construe a statute to take effect and not to be a nullity. 1d. When aliteral following of the wor
of the statute will lead to an absurdity asto its consequences, that is sufficient authority to the
interpreter to depart from them. Id. Thus, in enacting a new statute on the same subject asth:
of an existing statute, it isordinarily theintent of the L egislatureto effect some changein the
existinglaw. Kilbanev. Director of Department of Revenue, 554 SW.2d 9, 11 (Mo. banc 1976)
thiswere not

so, the L egislatur e would be accomplishing nothing, and legislatures are not presumed to have

intended a useless act. 1d.

The Respondents' interpretation of § 57.275 and 8 57.015 render thelegislative enactme
auselessact. Presumably, the Legislature was awar e of thelegal status of sheriff’sdeputies pr
to enacting 8§ 57.275. Beforethe statute was enacted, deputies wer e employed at the pleasureo
the Sheriff. §57.201(2) RSMo. (2000). In the absence of any expressed legislative intent, it mu
be assumed that the L egislature created this statute, and the hearing contained within it, to giv
terminated deputies a certain measur e of procedural due process. In contrast to Respondents
claims, the L egislature must have intended to give aggrieved deputies something morethan a
simple notice hearing in which they arenot even allowed to participate. The Legislature, unde
therules of statutory inter pretation, must have intended the statute to have a greater effect.

Respondents have also argued that the hearing is non-adver sarial because 8§ 57.015 does

not allow theterminated deputy sheriff to participatein the hearing. Contrary to Respondent:



assertion, 8§ 57.015issilent regarding the deputy sheriff’sability to actively participatein the
hearing. Section 57.015 does not expressly prohibit the deputy’s participation, but only limitst
role of the Sheriff, the attorney for the Sheriff and the attorney for the aggrieved deputy. The
Court must presumethat the Legislatureintended to allow the deputy an opportunity to speak
out for hisor her own interests. To suggest otherwise defieslogic and common sense. |f the
deputy isnot allowed to participate, then the hearing would be, in effect, a pro forma exercise
futility. Moreover, thelack of expresslanguage allowing participation of the deputy bolsters
Appellants argument that the L egislature must have intended mor e than the language found i
57.015.

In addi tion, when the L egislature used theterm “hearing,” and it must also be assumed
the L egislature was awarethat a hearing under acommon legal definition isconsidered to be
adversarial in nature. Section 536.010(2) mandatesthat if a hearingisrequired by substantive
law, it must be conducted according to contested case procedures. The courts have stated that
therelevant inquiry isnot whether the agency in fact held a contested case hearing, but whethe
it should have done so. Stateex rel. Yarber v. McHenry, 915 SW.2d 325 (Mo. banc 1995). Tt
Legislature, in defining theterm “hearing” in § 57.015 had an opportunity to strictly define the
hearing as non-adversarial, but chose not to do so. Instead, when the Legislature defined the
term “hearing,” it chose merely to curtail therole of the Sheriff, hisattorney and the attor ney
the aggrieved deputy. It did not intend, however, to curtail therightsof the deputiesto afull
adversarial hearing.

If the Court acceptstheinterpretation of 8 57.275 put forth by Respondents and adopte

by the Court below, then the statute effectively becomes meaningless. The Court must presum



more of the Legislature. The857.275 hearing clearly haselements of adversity in that the
deputy sheriff hasthe opportunity to present evidence and to call witnessesin order to challen
the Sheriff’stermination decision. Moreover, the Sheriff and the dismissed deputy are opposec
each other in these hearings, with opposing interests at stake. For thesereasons, Appellantsur
the Court to adopt a broader definition of theterm “hearing,” and to find that such hearings:
adversarial, with alevel of procedural formalities, thus making them contested cases.

B. Respondents’ reliance on City of Richmond Heights v. Board of Equalization of S.

Louis County, Cadev. Sate of Missouri and State ex rel. Mitchell v. Daltonand

is misplaced.

In support of their argument that the § 57.275 hearing is not a contested case, Responde
rely heavily on this Court’sholding in City of Richmond Heightsv. Board of Equalization of St.

Louis County, 586 S.W.2d (M o. banc 1979). However, athorough

analysis of the factsand circumstances surrounding the case finds that Respondents' reliancei
misplaced.

Respondents correctly notein their substitute brief that this Court in the City of Richmo
Heightsv. Board of Equalization of St. Louis County, 586 S.W.2d (M o. banc 1979), established t
principles applicablein determining whether a hearing required by law qualifies as a contestes
case. In City of Richmond Heights, this Court specifically focused on the meaning of the word
“hearing” in the definition of a contested case. However, the conclusionsdrawn by the

Respondents are not supported by the Court'sdecision in the City of Richmond Heights.



Thefactswhich led to thefiling of the action in the City of Richmond Heights are
distinguishable from the present case. The City of Richmond Heights case dealt with a
municipality'srequest for judicial review of the St. Louis County's Board of Equalization's
reduction of the assessed valuation of certain commercial property within the limits of the City
Richmond Heights. Thereal estatein question had been previously assessed at approximately
2.7 million dollars. The property ownersfiled an appeal with the St. L ouis Board of Equalizat
asking it toreduce the assessed value of that property. Consequently, the Board reduced the
assessed value of the property to approximately 1.8 million dollars. Asaresult, the City of

Richmond Heightslost a

substantial tax revenue dueto thisreduction in the assessed value.! The City of Richmond
Heightsthen filed a petition for judicial review asking the Circuit Court of St. L ouis County ta
review the decision of the Board pursuant to 8 536.100 RSMo. (1978) claiming that the alleged
hearing under § 138.102 RSMo. (1978) qualified as a contested case. In response, the Board of
Equalization filed a motion to dismiss asserting that the City of Richmond Heightslacked
standing to bring its Petition for Judicial Review. Thetrial court sustained the motion to dism
and an appeal to this Court followed.

Among several issuesdecided by this Court in City of Richmond Heights, the only issue
relevant to the present inquiry iswhether the hearing under § 138.102 RSMo. (1978) qualified .
a contested case. Section 138.102 required that the St. L ouis County Board of Equalization me
monthly “for the purpose of hearing allegations of erroneous statements. (Emphasis added). |

bringingitsPetition for Judicial Review, the City stressed the use of theterm “hearing” in §



138.102, and contended that its use brought the Board of Equalization proceedingswithin the
definition of a contested case found in

§536.010(3). ThisCourt determining that the hearing was not a contested case under 8§
536.100, held the meaning of theterm “hearing” in a particular caseisto be determined by the
character of itsuse either asa participleor anoun. 39A C.J.S. Hear, Page 632, citing State ex
Case V. Sehorn, 238 Mo. 508, 528-29, 223 S.\W. 664, 670 Banc (1920). ThisCourt further held th
when theterm “hearing” isused asanoun, asit isin the definition of “ contested case” in §
536.010(3) theterm carrieswith it a presumption that such a proceeding is before a competent
tribunal for trial of theissues between adversarial parties, in which evidenceis presented and
argumentsare consider ed, and deter minative action istaken by thetribunal with respect to th
issues. Theterm “hearing,” when used asa noun, also requiresthat the partiestest, examine,
explain and refute evidence, and contemplates an opportunity to be heard, not only the privile
to be present when the matter isconsidered, but theright to present one's contentionsand to
support the same by proof and argument. The City of Richmond Heights Court held that there
no hearing when the party does not know what evidenceis offered or considered and isnot giv
an opportunity totest, explain or refutethe evidence.

The City of Richmond Heights caseis clearly distinguishable from the present case, and
therefore Respondents' reliance upon it ismisplaced. First, theword “hearing” in the context
8 57.275 isused asa noun implying alevel of procedural formality. In contrast, theterm
“hearing” in theCity of Richmond Heights caseisused asa participle, only requiring that the
Board listen to allegations of erroneoustax evaluations. The City of Richmond Heights Court

specifically found the term'suse within the statute did not envision a formal hearing.



Secondly, the notice provisionsin each statute areinherently different. Under §57.2
the aggrieved deputiesunder § 57.275 are provided with written notice detailing the exact
reasonsfor the Sheriff'sdecision to terminate their employment. Providing the deputieswith-
information prior to the hearing givesthem an opportunity to gather evidence and disputethe
reasonsfor their terminations at the formal hearing which can be requested after the noticeis
received. In contrast, the Appellants, under § 138.102, wer e not given any written notice of the
reasonsfor thereduction in the accessed value of the property, nor werethey given notice that
the value of the property had been reduced in thefirst place. Section 138.102 did not requiree
notice whatsoever. Aspreviously noted, the Court'sfinding that the hearing was not a contest
case, was based primarily on thelack of prior notification to the parties.

The foregoing demonstrates that the facts of the two cases, aswell asthe statutes upon
which the appeals are based are inherently different, and thusthe holding in the City of
Richmond Heights does not lend support to Respondents' contentions.

Respondentsalso rely heavily on this Court'sholdingin Cade. In Cade, the Appellant fi
an appeal through theinternal grievance procedure of the Missouri Department of Social
Services, Division of Family Services challenging hisfour-day
suspension for failing to wear a necktie at work. After both parties processed the grievance
through the preliminary steps of the grievance procedure, the Director of DFS assembled a
grievance panel pursuant to that procedure. In Cade, the aggrieved employee was granted a

hearing pursuant to the procedur es which were promulgated by DFSin



accordancewith 1 C.S.R. 20-4.020(2). Thisregulation requiresonly that grievances beresolvec
quickly and informally, and does not mandate any hearings. 2

Asthe Court can readily see, theregulation i n Cade merely directsthe DFSto create a
system by which grievances are handled informally. It containsno legal requirement for a
hearing, nor any other procedural formalities. Unlikethe provisionsof 8§57.275 and § 57.015
thelanguagefound in 1 C.S.R. 20-4.020 does not call for the administrative agency to conduct ¢
formal hearing with any type of procedural formality to review intra-departmental grievances
The decision whether to grant a hearingis left to the discretion of the administrative agency.
Theregulation only requiresthat the administrative body create an informal system by which
differences between management and employees ar e settled through an orderly grievance
procedure, and does not prescribe the proceduresto be followed asa meansto resolve grievan:

In contrast, 8 57.275 requires a formal hearing which mandates that the Sheriff appoint
hearing board to act asa fact-finder. The statute also requiresa certain level of procedural
formality including providing the aggrieved deputy with the ability to present evidence and ca
witnesses, allowing the deputy to offer testimony disputing the Sheriff’sgroundsfor ter minatic
and presenting evidence rebutting the testimony of adver se witnesses. The Sheriff isrequired |
law to follow these procedural steps, in direct contrast to the provisions of 1 C.S.R. 20-4.020,
which mandates no such formalities. Given these inherent differences, thiscaseisclearly
distinguishable from Cade, and Appellantsurgethe Court not to rely on the Cade opinion in
deciding this appeal.

Respondentsalsorely on Stateex rel. Mitchell v. Dalton, 831 S\W.2d, 942 (Mo. App.E.L
1992). The Mitchell caseisno more applicable than the Cade case. In Mitchell, the Appellant w

convicted of manslaughter and was eligible for parole after serving a portion of his sentence.



After reviewing the Appellant’s case, the review panel, ascreated by 14 C.S.R. 80-2.010, declin
to grant him parole. The Appellant responded by filing a petition in circuit court to review the
review panel’sdecision, then appealed the denial of that review. Initsopinion, the Eastern
District Court of Appeals stated that the parole board is granted the discretion to release an
offender on parolewhen, in itsopinion, thereisareasonable probability that the offender can |
released without detriment to the community or himself. 1d. at 944.

Unlikethe hearing board ascreated by § 57.275, the parole board, in effect, only
represents society and determineswhat isin society’sbest interest. |d. at 944. Moreover, an
appear ance beforethe parole board isreferred toin the statute asan “interview,” so that the
proceeding isakin to adiscussion of the offender’s progresstoward rehabilitation and the
reasons why parole should or should not be granted. Thus, the panel’srelationship to the
offender issupervisory in nature and not adversarial. Appellants contend that this case hasnao
applicability tothe current case. 14 C.S.R. 80-2.010 contemplates an open discussion between 1

parolee and the parole board. The parolee

bearsthe burden to show that he has met the requirementsfor parole and isnot a danger to
society. Id. at 944.

In contrast, 857.275 requiresthat the board hear the evidenceregarding the Deputies
discharge and submit factual findingsto the Sheriff based on the information presented. The
57.275 board, unlike the parole board, isa neutral fact-finder that isrequired to make a factue
determination. Theparoleboard, in representing society, must take into account society’s bes

interest and make a decision asto whether or not to grant parole. Thisiscompletely different



from the present case. For thesereasons, the holding in theMitchell case providesno support -
the Respondents arguments.

C. Respondents’ argument regarding the employment at-will doctrine cannot be

reconciled with the provisions of § 57.275 and § 57.015.

In their brief, Respondents assert that Appellantsare not entitled to havetheir
terminationsreviewed as a non-contested case under § 36.100 of the M.A.P.A., because of theil
status as at-will employees. In support of their argument, Respondents point to the language i
57.275 which statesthat deputy sheriff’sstatus as at-will employees are not affected by that
section. However, it isevident that the statute contains conflicting provisions, and Respondent
inter pretation would again render the statute meaningless, just as Respondents’ argument
regarding whether the hearingsin question are contested cases. Theinterpretation of 8 57.27%

and 8 57.015ispurely a question of law, and

presentsan issue of first impression in this Court, since no other appellate decisionsinvolve an
inter pretation of these statutes.

AsRespondentscorrectly point out, the decision in Mosley v. Members of the Civil Servi
Board for the City of Berkeley, 23 SW.3rd 855 (Mo. App. E.D. 2000), reiterated the general rt
that the terminations of public employees who have at-will status represent agency decisions
which are not reviewable as non-contested cases under § 36.100 of the M.A.P.A.. However, the
court in Mosley was not faced with a hearing requirement such astheoneat issuein this case,

making that decision wholly inapplicableto the case at bar. Instead, Appellantsurged the CouL



to allow judicial review of these terminations as non-contested cases, as an alternative argumer
to their primary position that these hearings are contested cases.

For purposes of thisdiscussion, § 57.275 and § 57.015 contain three oper ative provisions
First, 8 57.015(1) defines a deputy sheriff asa non-probationary officer. Second, 8 57.275 gran
deputy sheriffstheright to a hearing upon termination. Third, §57.275(2) statesthat the at-
will status of deputiesisnot affected by the statute. Thus, it isclear that giving effect to thethi
oper ative provision would render meaninglessthefirst two operative provisions.

Interestingly, thecourt in Mosley, Id. pointed out that the employee was considered to b
on probationary statusas a matter of law, so that she was an employee at will who could be
terminated with or without cause. Here, 8 57.015(1) clearly differentiates between probationar
officersand deputy sheriffswho have become “tenured” with the employer. Under Responder
inter pretation, there would be no practical difference between probationary deputiesand
tenured deputies, because both classes would be terminable at-will, with or without cause. Age
such an interpretation would render the hearing under § 57.275 a meaningless, pro forma
exercisein futility. Appellantsurgethe Court not to adopt an inter pretation that would
effectively destroy theintent of the L egislature.

Instead, Appellants offer an inter pretation of the statutes wher eby tenured deputy sheri
who ar e terminated may seek judicial review of that decision asa non-contested case. The
L egislature must have intended to bestow a measur e of due process with this enactment, ther et
creating a separ ate class of employee other than probationary officerswho have only at-will
status. While Appellants maintain their primary position that such hearings are contested cas

they urgethisalternative position in order to bring substantive effect to the statutory provisior



at issue. Thus, at thevery least, the Court should reversethe Circuit Court, and remand the
matter for a de novo hearing consistent with the provisions of § 36.100 of the M .A.P.A.

V. CONCLUSION

In their opening brief and in thisreply, Appellantsarguethat the“hearing”
described in § 57.275 isa contested case, because such hearingsareadversarial in
nature and require adherenceto a certain level of procedural formality. Thus,
decisionsto terminate deputy sheriffsare subject tojudicial review under § 36.100

of the M.A.P.A.

Any other interpretation of the statute would render such hearings a meaningless,
proformaexercisein futility.

In the alternative, Appellants argue that deputy sheriffsare not simply at-will
employeesfor purposesof judicial review under 8 36.100 of the M.A.P.A., and that
any contrary interpretation would completely strip the statute of any practical
effect.

For theforegoing reasons, Appellantsurgethe Court toreversetheorder of
dismissal of the Circuit Court and remand the matter for further proceedings as
discussed herein.
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